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A Critical study of sovereignty

of Indian Constitution

Or.Meer Basharat Ali
fissociate Professor in Law,
Marayanrao Chavan Law College, Nanded
Research Supervisor,

SR T Nanded

We shall now cansider what by the
meaning of the expression "savereign within its
sphere,” and whether our Parlizment can be said
to be “sovereign within its sphere” In the twao
cases' that went from India 1o the Privy Coun-
cil, the Indian legislature is not described as
“sovereign within its sphere™ either in the ar-
puments or in the decision,” The expression is
generally used in the textbooks on constitutional
lawe. Speaking about it, Jennings and Young say:
“To a political scientist this phrase is nonsense,
for the essence of sovereignty is that the pow-
ers gre unlimited."! According to them, it sug-
gests §1] that courts cannct question the rea-
sonableness or desirahifity of law, and (2} that
the legislature can delegate law-making tosub-
ardinate agencies.*

Let us see if Pariament can be said to
be sovereign within its sphere in this narrow
sense. The reasonableness of 3 parliamentary
law affecting fundamental rights can undoubt-
edly be examined by courts. A law may be de-
clared void by courts if it unreasonably restricts
any fundamental right." It may be held to be un-
feasonabie both as to substance and as Lo pro-
cedure ® Im ather words, the law's ends and
mieans should both receive judicial approval. In
Chintaman Rao v. Madhya Fradesh, Mr, Justice
Mahajan said;

The word “reasanable” implies intelli-
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gent care and deliberation, that is, the choice
of a course which reason dictates. Legislation
which arbitrarily or excessively invades the rignt
cannok be said to contam the guality of reason
ableness and unless it strikes a proper balance
between the freedom guaranteed in article
19(1){g] and the social control permitted by
clause {6} of article 19, it must be held to be
wanting in that quality,”

Whether a law strikes a proper balance
or nat 15 for the courts to determine. If it ap-
pears to them that the law fails to strike a
“proper balance,” they can declare the law to
be wanting in reasonableness and so void 2nd
inoperative
Courts may also examine, though in a limited
way, the expediency of 3 law. In Jia Lal v. Dethi
Administrations the Supreme Court struck down
section 29 of the Indian Arms Act, 1878, as be-
ing wiolative of article 14 of the Constitution
The Court held that although the act was expe-
dient at the time of its enactment, it had now
become inexpedient. The Court observed:

The short guestion for decision therefore
is whether the differentiation between the ter
ritaries, narth of the Jumnaa and the Ganrga, on
one hand and the ather territones, on the other,
has any relevance to the object of the legisia-
tion. As already pointed out this differentiation
came to be made a5 a result of the palitical situ-
ation during 1857, and has reference tothe fact,
that the largest opposition to the British Gov-
ernment came from the Talugdars to the north
of the Jumna and Ganga. But more than a cen-
tury has since elapsed and the conditions have
s radically changed that it is impossible now
to sustain any distinction between the territo-
ries northof the fJumna and Ganga and the ather
territaries on any ground pertinent ta the ohject
of the law.. ®

Judicial censorship of the policy and ex
pediency of law is seen at its peak perhaps in
two recent decisions: Bhau Ram v. Baijnath
Singh's'™ and Sant Ram v. Labh Singh.'' In the
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